THE ARBITRATION RULES OF THE UNION OF CHAMBERS AND COMMODITY EXCHANGES OF TURKEY

GENERAL PROVISIONS

Purpose

Article 1 - The purpose of these rules are to provide settlement through arbitration of the economical, commercial and industrial disputes arising among the Turkish companies, and between Turkish companies and foreign companies, and also between foreign companies, with the intervention of the TOBB Arbitration Council in accordance with the clause (t) of the article 56th of the 5174 numbered the Union of Chambers and Commodity Exchanges of Turkey Act dated 18.05.2004.

Definitions

Article 2 - In these Arbitration Rules, the following expressions have the following meanings;

TOBB, the Union of Chambers and Commodity Exchanges of Turkey

COUNCİL, TOBB Arbitration Council

PARTY, Domestic or foreign persons or corporate entities

COMMITTEE, TOBB Arbitration Committee

RULES, TOBB Arbitration Rules

STATUS, TOBB Arbitration Council Status

Arbitration Council

Article 3 – The Council described within the article 4 of the TOBB Arbitration Council Status of the supplement of the Rules, does not directly itself settle the disputes; but ensures that the arbitration proceeding takes place in order and concludes in accordance with the Rules.

The decisions of the Council related to the appointment of the arbitrators or approval or recusation of the arbitrators or end of their duty are absolute and the reasons behind the decisions shall not be explained. 

An Arbitration Board and a Secretariat, whose duties are stated within the Status, are formed within the Council.

COMMENCE OF ARBITRATION PROCESS

Arbitration Agreement

Article 4 – It is necessary to have an arbitration agreement between the parties in order to start the arbitration proceeding.

An arbitration agreement can be made by way of including an arbitration clause within the main agreement or by making a separate agreement.

An arbitration agreement can be made in writing and with the means of communication such as exchanging letters between the parties, telegraph, telex, fax, or electronic communication. Also, if one of the parties requests an arbitration hearing and the other party does not contest this, then an arbitration agreement is regarded as made.
Arbitration Request

Article 5 – A party wishing to have recourse to arbitration under these Rules, shall submit its written request to the Council Secretariat, and upon receiving this request the Secretariat issues an acknowledgement of the request to the Claimant showing the date of the said request.

The applicant must deposit the advance payment for the administrative expenses within the stated fixed time limit by the Secretariat; otherwise the request shall not be processed.  

Scope of Request

Article 6 – An extra copy of the request for arbitration and its enclosures shall be prepared in addition to the total number of arbitrators and the other parties and thus presented to the Secretariat.

The request shall contain the following information:

a) Name, surname and title, citizenship, addresses and capacity of the Parties

b) An explanation of the subject of the request and the amount of the request, facts on which the request is based and explanations in relation to the dispute, and relevant evidences

c) Arbitration agreement and relevant documents

d) Information about the choice and the number of the arbitrators, if the claimant needs to choose an arbitrator, then name of the arbitrator

e) Explanations for the place and the language of the arbitration, and the applicable law.

f) Signature of the claimant or his representative

The Secretariat shall return the arbitration request to be completed when there is missing information as stated above.

Notifying the other Party

Article 7 – The Secretariat shall serve a copy of the arbitration request, as a petition, and the documents annexed thereto to the Respondent for its answer without any delay.

Answer to the Request

Article 8 – The respondent shall answer with a petition within 30 days from the date of the notification of the arbitration request.

An extra copy of the answer and its enclosures shall be prepared in addition to the total number of arbitrators and the other parties and thus presented to the Secretariat.

The answer shall contain the following information:

a) Name, surname or title, citizenship, addresses and capacity of the Parties

b) An explanation of the subject of the answer, facts on which the answer is based and explanations in relation to the dispute, relevant evidences and documents

c) Information about the choice and the number of the arbitrators, if the respondent needs to choose an arbitrator, then name of the arbitrator

d) Explanations for the place and the language of the arbitration, and the applicable law.

e) Signature of the respondent or its representative

Extension of Time for the Answer

Article 9 – The respondent may ask the Council to extend the period for a maximum of 30 days to be able to present his answer, provided that the respondent states his reasons.

Counter Claim

Article 10 – If the respondent wishes to make a counter claim, he makes this with his petition for answer.

Apart from the subsections of (d) and (e) of article 6, the other provisions apply to the counter claim petition.

Serving the Answer and the Counter Claim to the Claimant

Article 11 - The Secretariat shall send a copy of the answer and the counter claim if there is any, and the documents annexed thereto to the claimant without any delay.

Second Answer and Time Limit

Article 12 – The claimant shall answer to the response and the counter claim (if any) within 30 days from the date of the notification of the respondents answer and the counter claim.

The respondent shall answer within 30 days from the date of the notification of the claimant’s answers within the previous section.

The respondent of the counter claim of the original claimant shall answer within 30 days from the date of the notification of the claimant of the counter claim’s answer.

The parties may ask the Council to extend the period for a maximum of 30 days in order to present their answer, provided that they state their reasons.

Notification

Article 13 – All notifications and correspondence from the Secretariat, the Arbitral Tribunal and the parties shall be made to the last address of the person addressed or its representative against signature. Unless the parties agree differently, the notifications and correspondence may be made either by hand delivery, or post, cargo, courier, fax, telex or any other type of telecommunication means that registers the notifications sent to the person addressed. 

Commencement and End of Periods of Time

Article 14 – Periods of time determined in accordance with the Rules shall commence on the day following the date a notification or correspondence is served and end at the end of the working hours of the last day. If the last day of the period of time granted is an official holiday, then the period of time shall expire at the end of the working hours of the first following business day. 

THE ARBITRAL TRIBUNAL

Number of the Arbitrators

Article 15 – The parties are free to agree on the number of arbitrators to form the tribunal, yet they must decide on an odd numbered of the arbitrators.

If the parties cannot reach an agreement as to the number of arbitrators, the Council shall decide to appoint a sole arbitrator, unless the amount of the subject dispute or the nature of the case requires the appointment of three or more arbitrators. 

Appointment of Arbitrators

Article 16 – If the parties have agreed that the dispute shall be settled by a sole arbitrator, they shall nominate the arbitrator by mutual agreement and present this to the Council for confirmation. However, if the parties fail to nominate a sole arbitrator within 30 days from the date when the claimant’s request for arbitration has been received by the respondent or within such additional time as may be allowed, they then register this situation and inform the Council. The sole arbitrator shall be appointed by the Council within 7 days.

In the case of the Council deciding upon the arbitration to be heard by a sole arbitrator, the parties nominate a sole arbitrator and present this to the Council within 30 days from the notification of the parties with the Council’s decision; otherwise a sole arbitrator shall be appointed by the Council within 7 days at the latest.

If the parties have agreed that the dispute shall be settled by three or more arbitrators; in this case the claimant in its request and the respondent in its answer shall nominate their arbitrator(s) and present this to the Council for conformation. If one of the parties fails to nominate its arbitrator the appointment shall be made by the Council within 7 days.

In case of the Council deciding that the arbitration should be heard by three or more arbitrators, the parties nominate their arbitrators and present this to the Council within 30 days from the notification of the parties with the Council’s decision; otherwise an arbitrator or arbitrators shall be appointed by the Council within 7 days at the latest.

If the parties have agreed upon the acting chairman of the arbitral tribunal, then this agreement shall be applied, otherwise the arbitrator or arbitrators appointed by the parties or the Council nominate the third arbitrator as the chairman of the arbitral tribunal within 15 days from the commencement of their appointment. If the arbitrator in question is not nominated within the stated period of time, the Council shall appoint that arbitrator within 7 days at the latest.

Members of the Council and the Board, the Secretary and the Secretariat officers cannot become arbitrators unless the parties consent to this.

Arbitrators Nominated by the Council

Article 17 - The Council nominates the sole arbitrator or arbitrators from the arbitrators’ list prepared and declared for this purpose.

If one or both of the parties are foreign nationals, the Council shall, if the Arbitral Tribunal consists of a sole arbitrator, appoint that sole arbitrator or if the Arbitral Tribunal consists of three or more arbitrators, appoint the chairman arbitrator from a different country. However, if the parties agree, the Council may appoint an arbitrator from a country of which either of the parties is a national.

Case Partnership 

Article 18 – If there is a case partnership at the claimant and the respondent side, case partners shall propose the number of the arbitrators and their arbitrators together, otherwise if there is no agreement on this, the Council shall appoint.

IMPARTIALITY, RECUSATION OF ARBITRATORS AND APPOINTMENT OF NEW ARBITRATOR

Impartiality of Arbitrators

Articles 19 – Each arbitrator appointed by the parties or the Council are liable to fulfil their duty impartially. 

Before accepting the appointment, a prospective arbitrator must disclose to the Council and the parties without delay, if there are any just reasons which might be of such nature as to cause doubts of impartiality. Arbitrators are liable to disclose of this kind reasons appeared after they start their duty in the same way.

Recusation of Arbitrators

Article 20 - An arbitrator may be recusated if the arbitrator does not have the qualities specified by the parties or if there is a recusation reason anticipated within the arbitration procedure occurred, or righteous reasons to suspect of impartiality appeared. 

Recusation Procedure

Article 21 – Unless agreed differently, an arbitrator may be recusated within 7 days from the appointment of the arbitrator or learning of the reason of recusation.

Request for recusation shall be made by way of written notification to the Secretariat together with recusation reason and evidence. 

The Secretariat shall inform the other party and the arbitrators including the recusated arbitrator with the request for recusation and annexes thereto. The other party and the arbitrators shall disclose their comments about the request for recusation in writing to the Secretariat within 7 days from the Secretariat’s notification. 

The Secretariat shall present the request and of which the comments to the Council without delay. The Council shall then make its final decision about the recusation request within 15 days, and this decision shall be disclosed to the parties and the arbitrators.

Appointment of A New Arbitrator

Article 22 – If one of the arbitrators’ duty ends for any reason whatsoever such as death, loss of, withdrawal and admittance of request for recusation, a new arbitrator shall be appointed in accordance with the procedure.

The Council shall end the arbitrator’s duty after obtaining the parties and the arbitrators’ opinion in a case where the arbitrator concerned does not fulfil his functions or is not able to fulfil his functions, and shall appoint a new arbitrator in accordance with the same procedure.

Replacing one or more arbitrators due to the stated reasons as provided within the above sections shall not stop the arbitration process.

THE ARBITRAL PROCEEDINGS

Transmission of the File to the Arbitral Tribunal
Article 23 – The Secretariat shall transmit the file and the annexes thereto to the Arbitral Tribunal when it is constituted and the advance on costs requested at this stage has been paid.

Place of Arbitration

Article 24 – The arbitration hearing shall be conducted where the parties decide by mutual agreement, otherwise this place shall be decided by the Council.

The Arbitral Tribunal, if it thinks necessary, may, after consultation with the parties, conduct hearings and meetings at another location it considers appropriate.

Language of Arbitration

Article 25 – The arbitration hearing may be conducted in Turkish or another official language or languages of the countries that the Republic of Turkey has recognised. 

The Arbitral Tribunal shall determine the language of the arbitration hearing by taking into consideration the conditions and the circumstances, unless otherwise agreed differently by the parties.

The Arbitral Tribunal may decide that the documents the parties present shall be submitted with their translations into the language or languages of the arbitration hearing. 

Applicable Rules of Law to the Proceedings

Article 26 – The parties may freely decide upon the applicable rules of law during the arbitration proceedings without prejudice to the mandatory provisions of the Rules.

The Council shall determine the applicable rules to the proceedings in the absence of any rules prescribed within the Rules or determined by the parties.

The parties have equal rights and authorities during the arbitration hearing.

The Arbitral Tribunal must provide the opportunity for the parties in order for them to present their claims and responses and hereof act in accordance with the impartiality and equality principles.   

A party shall be considered as waived from his rights of objection if he does not raise an objection within the terms and pursuant to either of the provisions of the Rules or applicable other rules, or an order issued by the Arbitral Tribunal or either of any provisions within the arbitration agreement or conduct, procedure of the arbitration proceeding. 

Applicable Rules to the Merits

Article 27 – The Arbitral Tribunal shall decide by applying the provisions of the agreement between the parties and the legal principles determined by the parties in relation to applying these to the merits of the dispute. If the parties have not made an agreement in relation to the applicable rules, the Arbitral Tribunal shall apply the appropriate rules to the dispute. 

The Arbitral Tribunal is authorised to settle the dispute in the circumstances where the parties openly grant authority to do so according to the rights and diligent rules or as an amicable agent.
Terms of Reference

Article 28 - The Arbitral Tribunal shall draw up, on the basis of documents or in the presence of the parties, a document defining its Terms of Reference within two months from the date of consigning the file to itself by the Secretariat. This document shall include the following particulars:

a) Names, surnames or titles, citizenship and capacity within the case of the Parties

b) Their addresses in the course of the arbitration hearing

c) A summary of the parties’ respective claims, responses and of the relief sought by each party

d) A list of the subjects of the disputes to be settled 

e) Name, surname, citizenship and addresses of the arbitrator or arbitrators of the Arbitral Tribunal

f) The place and the language of the arbitration

g) Period of arbitration, and commencement and end of this period

h) Explanations for the applicable law to the dispute

i) Other necessary records due to the nature of the dispute

The Terms of Reference shall be presented to the Council after being signed by the arbitrator or arbitrators and the parties, and the arbitration hearing shall be continued.

If any of the parties refrains from taking part in drawing up the Terms of Reference or not signing the same, this situation shall be disclosed to the Council. The Council shall, then, either decide the Terms of Reference to be newly drawn up or approve them as they are. If the Council decides to approve them, then arbitration hearing shall be continued. 

Expansion or Modification of the Case

Article 29 – After the Terms of Reference are signed or approved by the Council, the parties cannot expand or modify their claims or responses outside the limits of the Terms of Reference. However, the Arbitral Tribunal may allow the expansion or modification of the claims or responses after considering the nature of such new claims or type of the facts, the stage of the arbitration hearing and the other relevant circumstances. 

Investigation

Article 30 – The Arbitral Tribunal shall start the investigation of the file at the earliest possible time after the consignment of the file from the Secretariat.  

Hearing

Article 31 – The Arbitral Tribunal may decide either to hear the case or to decide the case solely on the documents after investigating the file. 

The Arbitral Tribunal shall, with the request of a party, decide to hear the case unless the parties have agreed on not to have the case heard.

The Arbitral Tribunal shall disclose the invitation of the hearing to the parties after determining the place and the date of the arbitration hearing, provided it has decided to hear the case.

The parties may appear before the arbitration hearing in person or through duly authorised representatives, and they may also receive assistance from their consultants who are also at present. 

If any of the parties, although duly summoned, fails to appear without a valid excuse, the Arbitral Tribunal shall continue with the hearing. 

Expert, Reconnoitre and Witness

Article 32 – After investing the file and by taking the parties’ opinion, the Arbitral Tribunal may decide to call for an expert, reconnoitre or hear the witnesses whom the parties produce or the special experts. 

Witnesses or experts may present their explanations either in written or verbally before the arbitration hearing or during the assessment. The Arbitral Tribunal may allow the parties to question the experts and the witnesses.

In the case of where it is necessary to disclose the experts’ opinion as written, the Arbitral Tribunal may decide that the experts, having received the file and relevant documents consigned, present their conclusions as a report within the stated time limit.

In the case of deciding for reconnoitring, the date and the time of that shall be disclosed to the parties. The reconnoitring shall be proceeded by the Arbitral Tribunal, even if the parties do not attend at the prescribed date and time for that. 

Confidentiality

Article 33 – Persons not involved in the arbitration proceeding cannot attend the arbitration hearings without prejudice to the approval of the Arbitral Tribunal and the parties. 

The Arbitral Tribunal shall take the necessary measures to maintain the commercial secrets and the confidential information belong to the parties that are evident in the file.

Additional Evidence

Article 34 – The Arbitral Tribunal shall decide if any of the parties should submit additional evidence during the course of the arbitration hearing, if it deems that is necessary. 

Conservatory Interim Measures

Article 35 – Unless the parties have otherwise agreed, the Arbitral Tribunal may, after the file has been consigned to it, with the request of a party, order any required conservatory interim measure. Also the Arbitral Tribunal may make the granting of any such measure subject to appropriate security. 

The parties’ right to apply to the competent judicial authority for conservatory interim measures is reserved.

The conservatory interim measure given by the Arbitral Tribunal shall disappear with the completion of the arbitration hearing or the arbitral award being executable.

AWARD

Time Limit for the Award

Article 36 – The Arbitral Tribunal shall render its final Award within a year. This time limit shall start to run from the date of the last signature by the Arbitral Tribunal or by the parties of the Terms of Reference or the date of the approval of the Terms of Reference by the Council. The time limit may be extended with the written agreement of the parties or by the Council pursuant to a reasoned request of the any of the parties or the Arbitral Tribunal.

Making of Arbitral Award and its Scope

Article 37 – When the Arbitral Tribunal is composed of three or more arbitrators, an Award is made by a unanimous or majority decision, and if there be no majority, the Award shall be rendered by the chairman of the Arbitral Tribunal alone.

Award shall include the following;

a) Names, Surnames, titles, capacities and the addresses of the parties or the representatives if there are any

b) Reasons 

c) Subjection of matters

d) Place of arbitration and the date of the Award

e) Names, surnames, signatures and if there are any, the opposite votes of the arbitrators

The Award shall be deemed to be made at the place of the arbitration and on the date stated therein.

Unless otherwise agreed differently, the Arbitral Tribunal may also make a partial Award.

Costs

Article 38 – The final Award shall determine the costs of the arbitration along with the merits of the case and decide which of the parties shall bear them or in what proportion they shall be allocated between the parties.

Presenting the Award to the Council

Article 39 – The Arbitral Tribunal shall present the text of the Award to the Council before signing. The Council shall, then, examine the Award and the file and if it finds any procedural omissions, the Arbitral Tribunal shall return it for corrections. If there are not any omissions within the file or if there are but corrected, then the Council shall approve the Award after the Arbitral Tribunal signs. Without the approval of the Council an Award is not legally effective and binding.

Execution of the Award

Article 40 – By submitting the dispute to arbitration under the TOBB Arbitration Rules, the parties undertake to carry out any Award without delay.

Award by Consent
Article 41 – If the parties reach a settlement after the file has been transmitted to the Arbitral Tribunal, the settlement shall be determined with the Award and the arbitration hearing shall end with that Award.

Notification of the Award

Article 42 – Once the Award has been made, the Secretariat shall notify to the parties with a text of the Award signed by the arbitrators and approved by the Council, provided that the costs of the arbitration have been fully paid. Apart from the parties, no one else shall be issued with the original and the text of the Award. 

The Secretariat shall keep the original Awards rendered under the Rules.

Correction, Interpretation and Completion of the Award

Article 43 – The Arbitral Tribunal may, from its own initiative, before the approval of the Council, correct errors such as calculating, clerical and errors of a similar nature. 

Each of the parties may request the Arbitral Tribunal to correct calculating and clerical errors and errors of a similar nature contained in an award and to interpret the whole or part of the award within 30 days of the receipt of the award by that party. The Arbitral Tribunal shall submit its decision within 30 days at the latest after obtaining the other parties’ opinion on this application.
Each of the parties may request the Arbitral Tribunal to complete a matter, which is contained in the Terms of Reference but not dealt with in the award,  within 30 days of the receipt of the award by that party. The Arbitral Tribunal shall submit its decision within 30 days at the latest after obtaining the other parties’ opinion on this application.

Decisions for correction, interpretation and completion shall be notified to the parties and constitute part of the Award.

ARBITRATION COSTS

Scope of Arbitration Costs

Article 44 – The costs of the arbitration shall include the arbitrators and experts’ fees, temporary, administrative and additional expenses with assessment and witness expenses, and the other expenses made by the parties.

MISCELLANEOUS PROVISIONS

Immunity 

Article 45 – Neither the Council and the Council members, nor the TOBB and the TOBB employees shall be liable for any acts in connection with the arbitration procedure.

Supplementary 

Article 46 – The TOBB Arbitration Council Status is an integral supplement of the Rules.

The provisions of 4686 numbered International Arbitration Act shall apply to the disputes in the case of absence of provisions within the Rules.

